MICHIGAN'S EARNED SICK TIME ACT (ESTA) AMENDED FEBRUARY 21, 2025

.  TO WHICH EMPLOYERS DOES ESTA APPLY?

A. Virtually all employers

1. “Employer” - any person, firm, business, educational institution, corporation, limited
liability company, government entity, or other entity that employs 1 or more
individuals.

a. EXCLUDES US government, nonprofit agencies.

2. “Small Business” - an Employer for which 10 or fewer individuals work for
compensation during a given week.

a. Countincludes all individuals performing work for compensation on a full-time, part-
time, or temporary basis, including individuals made available to work through the
services of a temporary services or staffing agency or similar entity.

(1) NOTE - Employer which maintained more than 10 employees on its payroll
during any 20 or more calendar workweeks in either the current or
immediately preceding calendar year is not a Small Business.

b. NOTE - Small Businesses are NOT REQUIRED TO COMPLY with ESTA until
10/1/25.

c. NOTE - If a Small Business today did not employ an employee on or before
2/21/22 (yes, 2022), the Small Business is NOT REQUIRED TO COMPLY with
ESTA until 3 years after the date it employs its first employee.

. TO WHICH EMPLOYEES DOES THE BENEFIT APPLY?

A. Virtually all employees

1. “Employee” - an individual engaged in service to an employer in the business of
the employer.

2. INCLUDES
a. Michigan employees (“employer’'s employees in this state”);
b. Fair Labor Standards Act (“FLSA”) non-exempt and exempt salaried employees.

c. Collective Bargaining Agreement (“CBA”)-covered (Union) employees, but the
timing depends on the CBA language:

i. If the CBA “conflicts” with ESTA, ESTA does not apply until expiration date of
the CBA, notwithstanding any provision that the CBA continues in force until
execution of a new CBA.



Per LEO, the CBA “conflicts” if the CBA includes terms related to sick leave, sick
time, PTO with uses for sick time, or a similar benefit, even if the benefit is less
than what is required by the ESTA and, thus, the CBA terms apply until the CBA
expires or is renewed, extended, or otherwise renegotiated. The CBA also
applies in situations where the CBA expressly excludes sick leave benefits.

ii. Ifthe CBA does not “conflict” with ESTA, ESTA applies 2/21/25.

Per LEO, the CBA does not “conflict” if the CBA is completely silent on sick
leave, either for the entire unit or for specific classifications covered by the CBA
and, thus, those employees are covered by the ESTA and begin accruing
benefits on 2/21/25 (unless they are a Small Business).

d. Employees who have a specific/individual employment contract, but the timing
depends on the contract:

i. ESTA does not apply until the stated expiration date of the contract
(notwithstanding any statement in the contract that the contract continues in
force until a future date or event or the execution of a new contract), IF the
contract was: executed between employer/employee on or before 12/31/24;
contract is for 3 years or less; contract prevents compliance with ESTA; and
employer notifies Michigan Department of Licensing and Regulatory Affairs
(“LARA") of the contract.

ii. ESTA applies effective 2/21/25 IF the contract does not satisfy the above
criteria.

3. EXCLUDES
a. US government employees;

b. A person who works in accordance with a policy of an employer if the policy allows
the person to schedule his/her own working hours and the policy prohibits the
employer from taking adverse personnel action against the person if the person
doesn’t schedule the minimum number of working hours;

c. Unpaid trainees or interns — person who receives training from employer where
training is similar to experience provided in a vocational school; the training is for the
benefit of the trainee/intern; the trainee/intern doesn’t displace employer’'s
employees but works under close supervision; employer receives no immediate
advantage from the trainee/intern’s activities; trainee/intern not entitled to a job upon
completion of training; employer and trainee/intern understand no compensation due
for training;

d. Persons employed under Michigan’s Youth Employment Standards Act (YESA).

HOW MUCH EARNED SICK TIME MUST BE PROVIDED?

A. Employer — 72 hours of paid sick time per “Year” unless employer selects a higher limit.



VI.

B. Small Business — 40 hours of paid sick time per “Year” unless employer selects a higher

limit. Small Businesses are no longer required to also provide 32 unpaid hours.

C. “Year” — a regular and consecutive 12-month period as determined by the

Employer/Small Business (e.g., calendar, anniversary, fiscal or other 12-month period
selected by the employer. The employer’s selected “Year” must be specified in the
employer’s written sick time policy.

DOES PAID SICK TIME ACCRUE OR CAN IT BE FRONTLOADED?

A.

Paid earned sick time may either accrue or be frontloaded.
1. Employer decides which option. The employer’s sick time policy must specific which.

2. Accrual method vs. frontloading decision impacts other aspects of ESTA requirements,
compliance, and policy choices.

WHAT IF AN EMPLOYER CHOOSES THE ACCRUAL METHOD?

A.

Accrual rate — 1 hour of paid earned sick time is accrued for every 30 hours worked, not
including hours used as paid time off.

1. NOTE - FLSA exempt salaried employees are “assumed to work 40 hours in each
workweek, unless the employee’s normal work week is less than 40 hours, in which
case earned sick time accrues based upon that normal workweek.”

2. NOTE - For airline flight crew employees subject to 29 CFR 825.801 they are “assumed
to have worked not less than 40 hours in each workweek or are assumed to have
worked not less than 30 hours if employed by a small business.”

Employer — accrual begins on 2/21/25 or upon commencement of the employee’s
employment, whichever is later.

Small Business — accrual begins on 10/1/25 or upon commencement of the employee’s
employment, whichever is later.

WHAT IF AN EMPLOYER CHOOSES TO FRONTLOAD PAID SICK TIME?

A.

Employer — must frontload no less than 72 hours of paid earned sick time for full-time
employees at the beginning of a Year for immediate use.

Small Business — must frontload no less than 40 hours of paid earned sick time at the
beginning of a Year for immediate use. No longer required to also provide 32 hours of
unpaid sick time.

For Part-Time employees — can frontload paid earned sick time at the beginning of a Year
for immediate use if all the following are met:

1. Employer provides written notice of how many hours the PT employee is expected to
work for a year at the time of hire;



2. The amount of paid earned sick time provided is, at a minimum, proportional to the
earned sick time which would accrue if the PT employee worked all the hours expected
as provided in the written notice;

3. Ifthe PT employee works more hours than what is expected as provided in the written
notice, the employer must provide the additional earned sick time in accordance with the
ESTA accrual rate.

D. Employers are not required to calculate and track employee accrual of paid earned sick
time.

VIl.  HOW CAN EARNED SICK TIME BE USED?

A. Under Accrual Method — employees may use as accrued, subject to annual cap.

1. EXCEPTION — Employers can require employees hired after 2/21/25 to wait 120
calendar days after date of hire before using accrued earned sick time.

a. NOTE — Exception does not apply to employers who make contributions to
multiemployer plans; can’t require 120-day wait period for new employees to use
“unused accrued earned sick time and nonforfeited paid sick leave benefits earned
as a result of past service for a different employer which also made contributions to
the same multiemployer plan or any paid sick leave benefits earned by working
under CBA for that employer.”

2. Annual caps.

a. Employer - employees may be capped at using 72 hours of paid earned sick time
per “Year,” unless employer sets higher limit.

b. Small Business - employees capped at using 40 hours of paid earned sick
time per Year, unless employer sets higher limit.

B. Under Frontload Method — Employee may use all 72 hours (less for part-time) immediately
upon frontloading.

C. Increments of Use.

1. 1-hourincrements or the smallest increment that the employer policy uses to account for
absences; effectively, the employee’s choice. The smallest increment of pay is no
longer applicable.

D. Reasons.

1. Employee’s or employee’s family members’ mental or physical illness, injury, or health
condition; medical diagnosis, care, or treatment of the employee's or employee’s family
member’s mental or physical iliness, injury, or health condition; or preventative medical
care for the employee.



For specified matters if the employee or employee’s family member is a victim of
domestic violence or sexual assault, including participation in civil or criminal
proceedings.

For meetings at a child’s school or place of care related to the child’'s health or disability,
or the effects of domestic violence or sexual assault on the child.

For closures by a public health office due to a public health emergency.

“Family member” includes a biological, adopted or foster child, stepchild or legal ward, a
child of a domestic partner, or a child to whom the employee stands in loco parentis; a
biological parent, foster parent, stepparent, or adoptive parent or a legal guardian of an
employee or an employee's spouse or domestic partner or an individual who stood in
loco parentis when the employee was a minor child; employee’s spouse or domestic
partner; grandparents and grandchildren; biological, foster, or adopted siblings; an
individual related by blood to the employee; an individual whose close association with
the employee is the equivalent of a family relationship.

Employees are not required to search for or secure replacement worker.

Employer cannot designate missed time as EST (as some employers do with vacation);

the

employee must request/designate use of EST.

. NOTE — An employer may take adverse personnel action against an employee who

uses earned sick time for a non-ESTA purpose.

Vill.  WHAT ABOUT CARRY-OVER/ROLLOVER OF UNUSED TIME?

A.

Under Accrual Method — all unused, accrued paid earned sick time shall carry
over/rollover from year to year, subject to annual cap.

1.

a.

Annual caps.

Employer - employees capped at carrying over/rolling over no more than 72 hours
of paid earned sick time per Year, unless employer sets higher limit.

Small Business - employees capped at carrying over/rolling over no more than
40 hours of paid earned sick time per Year, unless employer sets higher limit.

Under Frontload Method — “Use it or lose it”

1.

No requirement to allow employees to carry over/rollover any unused time from year to
year.

No requirement to pay employees the value of any unused accrued paid earned sick
time at the end of the year in which the earned sick time was frontloaded.



IX. CANANEMPLOYER COMBINE EST WITH ITS EXISTING PTO POLICIES — A SINGLE BANK
OF TIME?

A. Yes. Compliance with ESTA is established if the employer PTO policy provides employees
with “paid time off of not less than the same amount time off” required by ESTA and that
PTO time may be used for ESTA purposes or any other purpose (e.g., vacation, personal
days).

1. The combined PTO policy need not provide employee with more EST than is required
by ESTA (e.g., 72 hours).

2. The employee, not employer, designates which PTO hours are used for EST and which
are used for other purposes (vacation/personal).

3. An employee that uses all combined PTO for vacation/personal time is not entitled to
more time as EST.

B. Union Employers with multi-employer sick time/pay plan. ESTA is satisfied if employer is
required to make “contributions to a multiemployer plan as that term is defined in section 3
of subtitle A of title | of the employee retirement income security act of 1974, 29 USC 1002,
that may be used under the same conditions as provided for under this act, in an amount
equal to or greater than what is required to be provided under this act, and that accrues at a
rate equal to or greater than the rate described in subsections (2) and (3). This act does not
require a multiemployer plan that provides benefits in accordance with this act to pay
accrued paid sick leave benefits if an employer does not remit required contributions to the
plan. If an employer does not make required contributions to the multiemployer plan as
provided in this subdivision, the employer is not considered to be in compliance with the
employer’s obligations under this act.”

X.  WHAT ARE AN EMPLOYER’S NOTICE REQUIREMENTS?

A. Written notice to employees (via employee handbook or otherwise).

1. To be provided at the time of hire or no later than 3/23/25 (30 days after 2/21/25),
whichever is later. But ESTA is in effect 2/21/25.

2. Must include the following statements:
a. The amount of earned sick time required to be provided under ESTA;
b.  The employer’s definition of “Year”;
c.  When/for what purposes earned sick time may be used,;

d. Prohibition of “retaliatory personnel action” for requesting or using earned sick time
for which employee is eligible; and

e. Employee’s right to file complaint with LARA for violation.



3. Must be provided in English, Spanish, and any language that is the first language
spoken by at least 10% of workforce (as long as LARA has translated the notice into
such language).

B. Posting of LEO Wage and Hour Poster (in English, Spanish, and any other language
deemed appropriate by LARA); posting is required in addition to providing written notice.
The LEO ESTA Posters are available at www.michigan.gov/leo.

Xl.  ARE THERE EMPLOYEE NOTICE REQUIREMENTS?

A. The employer’s written policy may require up to 7-day advance notice of the intent to use
EST when the use is foreseeable.

B. The employer’s written policy may require notice in either of the following ways when the
use is nor foreseeable:

1. “As soon as practicable” OR
2. In accordance with a different policy IF BOTH OF THE FOLLOWING ARE MET:

a. On the date of the employee’s hire, on 2/21/25, or on the date that the employer’s
policy takes effect, whichever is latest, the employer provides the employee with a
written copy of the policy that includes procedures for how the employee must
provide notice.

b. The employer’s notice requirement allows the employee to provide notice after the
employee is aware of the need for the earned sick time.

c. NOTE - if employer requires notice for sick time that is not foreseeable,
employer can’t deny employee’s use of earned sick time that is not
foreseeable if either the employer did not provide a written policy to the
employee as required or the employer made achange to the written policy and
did not provide notice of the change to the employee within 5 days after the
change.

C. NOTE - An employer may take adverse personnel action against an employee who
violates the employer’s permissible notice requirements.

Xll.  CAN AN EMPLOYER REQUIRE DOCUMENTATION FROM AN EMPLOYEE USING EARNED
SICK TIME?

A. Only after 3 consecutive days of leave.

B. Only “reasonable documentation” confirming earned sick time has been used for ESTA
purposes.

1. “Reasonable documentation” — documentation signed by a health care professional
indicating that earned sick time is necessary

a. For leave taken due to domestic violence or sexual assault - police report, signed
statement from victim/witness advocate confirming receipt of services from victim


http://www.michigan.gov/leo

XIII.

XIV.

services organization, court documents indicating legal action associated with
domestic violence or sexual assault.

2. “Health care professional” - a person licensed under federal law or the law of this state
to provide health care services, including, but not limited to, nurses, doctors, and
emergency room personnel; and a certified midwife.

C. At employer’s request, the documentation must be provided “not more than 15 days after

the employer’s request.”
Can't delay commencement of leave due to lack of receipt of documentation.

Employer must pay for all of employee’s out of pocket costs associated with providing
documentation, and if employee has health insurance, employer must pay for “any costs
charged to the employee by the health care provider for the specific documentation required
by the employer.”

HOW IS THE WAGE RATE CALCULATED WHEN EARNED SICK TIME IS USED?

A.

EST pay rate is the greater of the normal hourly wage/base wage for that employee; or the
minimum wage established under IWOWA, but not less than the minimum wage rate.

1. NOTE - ESTA does not require an employer to include overtime pay, holiday pay,
bonuses, commissions, supplemental pay, piece-rate pay, tips, or gratuities in the
calculation of normal hourly wage or base wage.

WHAT HAPPENS TO ACCRUED BUT UNUSED EARNED SICK TIME UPON TRANSFER,

SEPARATION OF EMPLOYMENT, OR SALE OF THE BUSINESS?

A.

Transfer of employee separate division, entity or location (employer remains the same) -
employee retains all previously accrued, unused time and can use all accrued earned sick
time.

Separation of employment and rehired no more than 2 months later (by same employer)
— any previously accrued, unused earned sick time must be reinstated and employee can
use that earned sick time and accrue additional earned sick time upon reinstatement.

NOTE - Retention, reinstatement and use of retained/reinstated sick time is NOT
REQUIRED IF employer pays value of unused accrued earned sick time to employee at the
time of transfer or separation.

. If the employer is succeeded or replaced by a new employer and employee retains

employment with new employer, new employer assumes responsibility for ESTA
compliance and employee retains all previously accrued, unused time.

1. NOTE - This requirement DOES NOT APPLY IF an employer pays the value of
unused accrued earned sick time to employee at the time of succession.

No other requirement under ESTA to provide financial or other reimbursement to employee
for unused accrued earned sick time upon termination, resignation, retirement or other
separation from employment



XV.  WHAT ABOUT EMPLOYER POLICIES REGARDING ATTENDANCE/ABSENCES?

A. Attendance policies “must not treat earned sick time taken” under ESTA “as an absence
that may lead to or result in retaliatory personnel action.”

1.

“Retaliatory personnel action” means any of the following:

a. Denial of any right under ESTA.

b. A threat, discharge, suspension, demotion, reduction of hours, or other adverse
personnel action against an employee or former employee for exercise of a right
under ESTA.

c. Sanctions against an employee who is a recipient of public benefits for exercise of a
right under ESTA.

d. Interference with, or punishment for, an individual’s participation in any manner in an
investigation, proceeding, or hearing under ESTA.

XVI.  WHAT ARE AN EMPLOYEE'S REMEDIES IF AN EMPLOYER VIOLATES THE ACT?

A. File a claim with the State — Wage & Hour Division within 3 years of the violation.

1.

2.

Wage & Hour must investigate, and Wage & Hour has authority to enforce ESTA.

Upon receipt of a complaint, Wage & Hour must investigate and attempt to resolve it
through mediation or other means.

If Wage & Hour determines a violation has occurred, Wage & Hour must issue a notice
of violation and relief required.

If Wage & Hour determines a violation has occurred and is unable to obtain voluntary
compliance by the employer within a reasonable time, Wage & Hour must file a lawsuit
on behalf of the employee against the employer.

Wage & Hour may investigate and file a lawsuit on behalf of all employees similarly
situated as the complainant at the same worksite against the employer.

Wage & Hour may impose penalties and grant to an employee or former employee
payment of all earned sick time previously withheld, any and all damages incurred by
the complainant as a result of the violation, back pay, and reinstatement in the case of
job loss (“civil remedies”).

B. In addition to liability for civil remedies, employer who fails to provide earned sick time to
employee in violation of ESTA is subject to civil fine of no more than 8x the
employee’s normal hourly wage.

C. In addition to liability for civil remedies, employer who takes “retaliatory personnel
action” is subject to administrative fine of no more than $1,000 for each violation.

D. Failure to provide notice or comply with posting requirement will subject employer to civil
fine of no more than $100 for each violation.
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XVII.

XVIILI.

XIX.

G.

Except as permitted under ESTA, a contract or agreement between employer and employee
or any acceptance by employee of paid or unpaid leave policy which provides fewer rights
or benefits than ESTA is void and unenforceable.

The rebuttable presumption of violation if an employer takes adverse action within 90 days
of an employee’s protected EST activity was eliminated.

The private right of action (straight to court option) was eliminated.

WHAT ARE AN EMPLOYER'S RECORDKEEPING REQUIREMENTS?

A.

Must retain record of hours worked and earned sick time used for each employee for 3
years, even if the employer frontloads EST.

Employer must provide Wage & Hour access to records (with appropriate notice and at
mutually agreeable time) to monitor compliance.

. Rebuttable presumption of violation of ESTA if:

1. Question arises whether employer has violated ESTA AND

2. Employer doesn’t maintain or retain record of hours worked and earned sick time used
for employee OR doesn'’t allow LARA “reasonable access” to records.

DOES ESTA IMPACT THE APPLICABILITY OF OTHER LAWS, REGULATIONS,

REQUIREMENTS, POLICIES OR STANDARDS?

A.

B.

ESTA provides minimum requirements related to earned sick time.

Not to be construed to preempt, limit, or otherwise affect the applicability of any other law,
regulation, requirement, policy, or standard, including a collective bargaining agreement,
that provides for greater accrual or use of time off, whether paid or unpaid, or that extends
other protections to employees.

ESTA does NOT:

1. Prohibit an employer from providing more earned sick time than is required.

2. Diminish any rights provided to any employee under a CBA.

3. Except as discussed above, preempt or override the terms of any CBA in effect prior to
2/21/25.

4. Prohibit an employer from establishing a policy that permits an employee to donate
unused accrued earned sick time to another employee.

RECOMMENDED NEXT STEPS

A.

B.

Review existing leave policies and/or those already modified to comply with the original
ESTA and update as necessary.

Ensure compliance with employer notice requirements posters.
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C. Identify internal resources necessary to ensure compliance and implement procedures,
processes, systems to do so.

D. Ensure compliance with recordkeeping requirements.
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