
Updating and Rewriting Estate Plans 

Estate planning documents need to be updated as circumstances change.  Changes are often 
possible even to documents that are titled "irrevocable" or seem at first glance not to be subject 
to amendment. The material below is a summary of this topic that was discussed during the 
recent seminar presented by members of Couzens, Lansky, Fealk, Ellis, Roeder & Lazar, P.C. 
entitled "2016 Critical Legal Developments".    

Clients Without Documents and the Alternatives. 

When an individual has no estate planning documents, at death their individually owned 
property passes  under the Michigan intestacy laws, MCL 700.2101, et seq. This presents the 
most basic circumstance in which the individual should have an estate plan prepared. A Will 
or other estate planning documents, such as a living trust, beneficiary designations, payable 
on death contract clauses, or joint ownership arrangements can override the intestacy laws. A 
Will may also expressly exclude or limit the right of an individual or class to succeed to 
property of the decedent that passes by intestate succession. Who inherits under the intestacy 
rules depends on the family members surviving the decedent. The results are often surprising 
to those involved, and charity is entitled to nothing. 

A well prepared estate plan typically includes a Will, living trust, funding documents, a certificate 
of trust, a financial power of attorney and a patient advocate designation with HIPPA privacy 
waiver.   As family circumstances and laws change, estate planning documents should be 
reviewed.  Currently the federal estate tax exemption is $5,450,000, increasing to $5,490,000 
effective January 1, 2017.  That change alone has made updating and simplifying many estate 
plans appropriate. 

While individuals are competent, changing living trusts and related documents is 
straightforward, although an attorney should always be used to prepare the documents. Topics 
to review might include guardians, personal representatives, trustees, authority over digital 
assets, heirs, charitable gifts, use of marital, residuary or credit shelter trusts, formulas used to 
divide assets between heirs, use of a joint trust, the need for special needs or discretionary trust 
provisions, adding a trust protector and more. 

Clients with Irrevocable Documents. 

Once estate planning documents become irrevocable, modifying the documents or their effect 
is more difficult.  Examples include revocable trusts which have become irrevocable upon the 
Grantor/Settlor's incapacity or death,  irrevocable trusts and gifting trusts.  The first course of 
action is reviewing the terms of the documents themselves. Consider exercising any power of 
appointment granted in the document, subject to applicable restrictions. Determine whether the 
trust permits early termination and under what conditions.  

Alternatively, the appropriate Probate Court could be asked for permission to terminate the 
trust. 



Under MCL 700.7411, a noncharitable trust may be modified or terminated in any of the 
following ways: 

(1) By the court upon the consent of the trustee and the qualified trust beneficiaries, if the
court concludes that the modification or termination of the trust that became irrevocable after
April 1, 2010, is consistent with the material purposes of the trust or that continuance of the trust
is not necessary to achieve any material purpose of the trust.

(2) Upon the consent of the qualified trust beneficiaries and a trust protector who is given
the power under the terms of the trust to grant, veto or withhold approval of termination or
modification of the trust.

(3) By a trustee or trust protector to whom a power to direct the termination or modification
of the trust has been given by the terms of a trust.

MCL 700.7415 authorizes trust reformation to correct mistakes.  The court may reform the terms 
of a trust, even if unambiguous, to conform the terms to the settlor's intention if it is proved by 
clear and convincing evidence that both the settlor's intent and the terms of the trust were 
affected by a mistake of fact or law, whether in expression or inducement. 

MCL 700.7111 authorizes certain non-judicial settlement agreements by which interested 
persons may enter into a binding agreement with respect to any matter involving a 
trust.  However, these agreements may not violate a material purpose of the trust or be used to 
accomplish the termination or modification of the trust.  Changes which may be made include 
the interpretation or construction of the terms of the trust, approval of a trustee's report or 
accounting, directing a trustee to perform or to refrain from performing a particular act or the 
resignation or appointment of a trustee. 

MCL 700.7103 authorizes the use of trust protectors, a person or committee of persons 
appointed pursuant to the terms of the trust who has the power to direct certain actions with 
respect to the trust. Trust protector is a fiduciary and must act in good faith, but may be granted 
broad powers including directing the modification or termination of the trust. 

Decanting is the distribution of trust assets by a Trustee of an irrevocable trust to a new trust 
which contains different terms from the distributing trust.  Decanting is authorized via MCL 
700.7820a. If an irrevocable trust includes a discretionary trust provision, the trustee of the trust 
may, unless the terms of the first trust expressly provide otherwise, distribute by written 
instrument all or part of the property subject to that provision to the trustee of a second trust, 
provided that both of the following conditions are satisfied: 

(1) The terms of the second trust do not materially change the beneficial interests of the
beneficiaries of the first trust.

(2) If the governing instrument of the first trust expressly indicates an intention that the first
trust qualify for a tax benefit or the terms of the first trust are clearly designed to qualify the first
trust for a tax benefit, and if the first trust would qualify for the intended tax benefit, the
governing instrument of the second trust is not inconsistent with the tax planning that informed
the first trust.  Although the beneficiaries of the second trust may only include 1 or more
beneficiaries of the originating trust and other rules must be followed, decanting can be a useful
technique to modify trust provisions.



Updating and modifying estate plans, even otherwise irrevocable documents, should be done 
whenever circumstances merit.  Getting professional guidance is prudent to determine the 
alternatives available and to implement the best choice. Contact Lisa J. Walters or one of the 
Firm's other estate planning attorneys at 248-489-8600 to discuss your particular 
circumstances. 


